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The present issue is dedicated to the revered memory 
of Dr. A. Sivapathasuntheram , Pediatrician & Administrator 
of the Jaffna General Hospital , and other doctors , nurses , 
attendants , ambulance drivers, patients and visitors who died 
with him in a cold blooded massacre at point-blank range by the 
IPKF on the 216 & 22nd of October, 1987 at the Jaffna 


General Hospital. 


“May Their Souls Rest In Peace” 
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The Material for This Analysis of The Right of Self - Determination for 


The Tamils of Eelam To Find A Solution To The Sn Lankan Ethnic 
Conflict is summarised from the Papers Delivered at The International 
Tamil Conference, London 30. 4. 88 - 01.5. 88 & International 


Tamil Eelam Research Conference, Sacramento 19.7. 91-21. 7.91 





THE SRI LANKAN ETHNIC CONFLICT & THE EVOLVING RIGHT OF 
SELF - DETERMINATION 


(ANECDOTES FROM HISTORY) 


The Soulbury Independence Constitution of 1948 was in fact not 
intended as an independence constitution. It was intended only as a step 
towards independence , under a Bnitish War Cabinet declaration of 
December 1942, for “the fullest possible development of self-governing 
institutions in Ceylon within the Commonwealth” .SEAC (South - East 
Asia Command) was then located in Ceylon and the declaration sought to 
placate the political aspirations of the Ceylonese people. The Board of 
Ministers in Colombo considered this declaration to be “too indefinite” 
but agreed to comply with Whitehall ’s request to prepare a draft 
constitution. A Constitutional Commission , chaired by Lord Soulbury, 
arrived in Ceylon on 20. 9. 1944 to examine the draft prepared by the 
Board with a specific term of reference “to consult with various interests, 
including, the minority communities, concerned with the subject of 


constitutional reform in Ceylon”. 


(Refer p.62 of “The National Question” by Satchi Ponnambalam , Supreme 


Court Judge , Belize, Tamil Information Center, London.) 





Need For Balanced Representation 


G. G. Ponnambalam, founder of the Ceylon Tamil Congress, in a, 10-hour 
session with the Commission presented his case for a “fifty-fifty” or 
“balanced representation” between Sinhalese and non - Sinhalese in the 
Legislative Council arguing that in the absence of such a balance 
“Tamils would suffer discrimination at the hands of a numerically 
predominant Sinhalese majority in the legislature’. But the Commission 
rejected this argument pointing out “that there had been no proven acts of 
administrative discrimination against the Tamils and was optimistic that 
there was not likely to be any in the future” வாரம்‌ that, on principle, such 
an ethnic balance would not be conducive to the evolution of a Ceylonese 
nation - consciousness. However, to quieten Tamil fears on such 
discrimination developing in the future the Commission inserted Section 


29 into the 1947 Constitution. Lord Soulbury later said of this 


Constitution that he had “entrenched all the protective provisions 


for minorities that the wit of man could devise’. 





as this Constitution was intended only as_ a step ்‌ 


Moreover , 
towards independence it was assumed that any weaknesses in it that 
may surface in the course of its operation could be set right in a further 
reform in the future. Further, as it was not an _ independence 
constitution sovereignty continued to be vested in the Crown. The Tamils 


felt reassured. 


Undefined Subjects 

For this reason also the Constitution left undefined such subjects as 
citizenship , franchise and fundamental nghts because all 
continued to retain these nghts as British subjects under this 
constitution. 

(These lacunae were exploited by D.S. Senanayake in 1949 in 
rendering overa million Indian Tamils stateless and voteless.) 
The State Council met on 8-9 November, 1945 and on the sincere 
assurance of its leader, D. S. Senanayake, to the minority communities “that 
no harm need you fear at our hands in a free Lanka’, voted in favour of 


accepting the Soulbury Constitution by 51 votes to 3. 


Commintern - Inspired Unrest 

In 1946 Commintern - inspired unrest became a phenomenon all over 
the world especially in the underdeveloped world. In Ceylon 1௦ 
Marxist parties attacked Senanayake’s gradualist approach and 
launched a campaign for immediate independence from Britain. The 
Colonial office now perceived “there would have to be something more 


positive than the policy of gradual evolution”. 





ரணகள காக காக னா: உவ ra eee erat ir ee mae eames oa oo) | 
eer ne rare ne ar ee அதத த து 


In July 1947 the Secretary of State announced in the House of 
Commons that Ceylon would be granted independence within the 
Commonwealth. In August / September 1947 General Elections 
were held and 1). S. Senanayake’s United National Party won 
42 out of the 95 seats and he became the leader of the House. 

On 4.2 . 1948 Ceylon was granted independence within the 


Commonwealth. 


The Lacunae In The Constitution 

The Soulbury Constitution was tailored for a gradualist transfer of 
power to Ceylon. The hurried granting of independence under it , 
therefore , left lacunae through which the permanent Sinhala 
majority in the legislature began to exercise a tyranny of the majority 
over the Tamil minority against which Section 29 afforded no 
protection. 

For example inthe Kodiswaran Language Rights case the plaintiff 
argued that the Sinhala Only Act of 1956 “transgressed the Section 29 


constitutional prohibition against discrimination” in suing the 
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government over stoppage of his increment as he had refused to sit the 
Sinhala language proficiency examinations on the ground that the Act 
was “ultra vires and contravened the Section 29 prohibition”. 

On the Court finding for the government Kodiswaran appealed to the 
Privy Council in London “which set aside the Colombo Supreme Court’s 
decision” and called for the Court’s ruling on 11௨ constitutional 
question. “Kodiswaran’s case never came before the Supreme Court 
again” because when Mrs. Bandaranaike came to power in 1970 she 
abolished appeals to the Privy Council. 

(ref: p. 126, The National Question). 

Whatever protection the sovereignty vested in the Crown afforded was 
also removed when Mrs. Bandaranaike replaced the Soulbury 


Constitution with the Republican Constitution of 1972. 


Sinhala Internal Colonialism Has Replaced British Colonialism 

The mght of self - determination was exercised by the people of Ceylon 
to expel British external colonialism. This has been recognized as 
legitimate by the international community. The present question is will the 


international community extend .a similar recognition for the Tamils to 


expel Sinhala (internal) colonialism by the exercise of their right to self - 


determination? 





The Tamil argument is that their sovereignty was vested in 


the British Crown and continued so under’ the Soulbury 
Constitution which they had accepted in 1948. They had exercised 
their nght of self-determination which their sovereignty had given 
them to expel British colonialism jointly with the Sinhalese. They 
had never surrendered their sovereignty to the Sinhalese and it 

continues to remain inviolate in the British Crown because they have 
rejected the 1972 Republican Constitution. The 1972 Constitution, 
moreover, is illegal because it is ultra vires Section 29 of the Soulbury 
Constitution. It has reverted sovereignty from the Crown to the people 
without the concurrence of the Tamils. 

Therefore , the Tamils continue to have their right of self - 
determination to choose freely whether or not to secede from the 
State of Sri Lanka. They and the Sinhalese had existed as two 
separate nations in two separate territories before 1833 when British 
colonialism yoked them together for “supervisory convenience ” 
by the Colebrook Commission. They now demand their right 
of self- determination to decide whether or not to continue to be 
“yoked” with the Sinhalese . This is what the present civil war is 


all about. 





The Right Of Self-Determination Is Linked To The Right Of Secession 


There are many examples of this link recognised by the international 


community. The following are some of these examples :- 


The American Revolution with its cry of “No taxation without 
representation” expelled external British colonialism. The Americans 
exercised their nght to self - determination to secede from the British 
Empire. 

The French Revolution expelled internal colonialism similarly with the 
cry of “Liberty, Fraternity & Equality”. 

The German Electorates, on the other hand, exercised  self- 
determination to establish a Union of German-speaking, peoples. 

The mght was recognised in the Aaland Islands case in which a 
predominantly Swedish population wished to secede from Finland. 

By virtue of the same link, Belgium seceded from the Union with 
Holland in 1830, Norway from the Scandinavian Union with Sweden in 
1906 and the Czechs & Slovaks from Czechoslovakia recently. 

So has Entrea seceded from Ethiopia by waging a civil war in exercise 
of its right to self - determination recognised by the international 


community and no arms embargo was placed on it de facto or de jure. 





The Baltic States seceded from the Russian Federation as also 
Ukraine and the Central Asian Republics of the C. I. S. 

So also the States of Yugoslavia. 

After World War One the new States of Bulgaria and Serbia were 


similarly created by the exercise of self-determination. 


India quoted the Aaland Islands case in support of Bangladesh’s 


secession from Pakistan. 

No status quo can always remain unaltered and when the bottom 
has dropped out of a union of ethnic groups it is in the interest of the 
international community to facilitate constructive and peaceful exercise of 
the right of self-determination. For example, under the Meech Lake 
Agreement of 1987 the people of Quebec are about to exercise their 
right of self-determination to freely decide whether or not to be part 
of the Canadian Federation. Are the Canadians going to disgrace 
themselves by sending war planes to bomb Quebecois school children as 
the Sinhalese are doing right now at Nagarcoil in order to Suppress the 
Quebecois right to self-determination? 

Australia had its secession pressures earlier but by accommodative 
constitutional measures has diffused them. Did Canberra send in blood- 
thirsty soldiers to suppress the separatists? 

In the case of Sri Lanka, it should be all too clear to the 
international community that the bottom has long ago fallen out of 


the Sinhala-Tamil union. 





A Basic Fallacy 

It may be argued that since there areseparatist pressures in most 
countries , mainly in the newly independent ones , if you countenance 
secession as a way out of the ethnic conflict in Sn Lanka then you will 
have to countenance secession in other such countries as well and that this 
would militate against stable world order. There is a basic fallacy in this 
argument. The fallacy is that the aim , consistent and constant , 
in Sinhala political manipulation even from the inception of the 
1921 Constitution , has been to expel the Tamils from the island in 
line with the interpretation of the teaching of the Mahavamsa , 
namely , that the Buddha had in his life time visited the island 
thrice and given it to the Sinhalese as a base for the propagation of 
Buddhism and that the Tamils even though they may have 
cohabited the island for 2500 years were regarded as interlopers from 
India. This is a diametrically opposed position tothat in other such 
countries where a disaffected ethnic group is encouraged to stay within 


the national fold for which purpose accommodative arrangements are 


granted as in the Meech Lake Agreement. 





This is a fallacy, born of ignorance, in the international community’s 
view of the ethnic conflict. In Sri Lanka the Tamils who have been 
treated separately as beimg surbodinate to Sinhala-Budddhist 


Supremacists have become separated. 


Even in the case of Biafra the Nigerians never wanted them out - they 
wanted them in. It is common knowledge that it was Western European 
oil interests that engineered the Biafran rebellion with the aim of laying 
hands on the Port Harcourt oil fields. Similarly, in Katanga it was Union 
Miniere interests that engineered the separatist rebellion to facilitate 


keeping control of the diamond mines there. 


It can, thus, be seen why the Tamils demand the right of self- 


determination so that they would have an opportunity to get 


“unyoked” from the Sinhala-Buddhist chauvinists and continue to 


exercise sovereignty in their own traditional homeland. 





Self - Determination In An Internal Colonialism Situation & UN 
General Assembly Declaration 2625 of 1970 

Article 10 ofthe League of Nations Covenant only guaranteed the 
protection of the territorial integrity of the member states against 
external aggression but not against internal rebellion. As emphasised 
by President Woodrow Wilson, the article did not in any way 
intefere with the right of apopulation anywhere to _ change its 
government . He further stated that there was absolutely no restraint 
on the population from exercising their right to self - 
determination and that they didnot guarantee any government 
against anything that might happen within its own borders. 
Therefore , for countries friendly to Sm Lanka to plead in 
support of the territorial integrity of the islandruns counter to 
this article - and , its corollary , to take measures passively and 
actively to suppress the activities of the LTTE on this plea 
within and without their own territorial borders . For example, 
India has been attempting to suppress the LTTE all along in 
contravention of this article for fear of catching the 
contagion-as the British ruling class in fear of the effects of 
the French Revolution against their own internal colonialism 


banished their anti - establishment apple thieves and poachers to 


Botany Bay, Australia, as convicts. 












The principle of this article is carried forward in the UN Declaration on the 
Principles of Equal Rights, General Assembly Declaration 2625 of 1970, 
which gives the right of self-determination to peoples within existing 
independent states when governments fail to “conduct themselves in 
compliance with the principles of equal rights” and when the states do 
not represent the whole of the people belonging to the territory 
without distinction as to race, creed or colour”. Paragraph 7 of 
this Declaration “permits the exercise of self - determination in the 
form of secession” to a people whose representation in the 
government is cosmetic rather than effective . 

“In Sri Lanka, the numerical majority , the Sinhala people also 
constitute a permanent two - third political majority in parliament. 
Unlike in certain other countries such as Australia, Belgium or 
Brazil where brakes have been successfully put on _ the 
application of unqualified majoritarian principle , in Sri Lanka the 
application of unbridled majoritarian principle resulted in the 
tyranny of a numerical majority. 

The enactment of the Official Language Act No.33 of 1956 and the 
promulgation of the constitutions of 1972 and 1978, and of the Sixth 
Amendment to the constitution in the face of vehement Tamil 
opposition , illustrate the thrust that the Tamils are denied effective 
representation in Sn Lanka. Even with respect to the 13th 
Amendment , which creates an illusion of power - sharing and which 
promotes Indian geopolitical interests at the expense of Tamils’ 
legitimate interests , the possibility of unilateral abolition of the 
provincial councils or an arbitrary curtailment of their powers - if there 
are any - by a combined Sinhala majority without the consent of the 


Tamils exists under the current Sri Lankan constitutional system. 
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Therefore , the Tamils of Sri Lanka, who are united on the basis of 
such objective factors as a distinct language etc., and by such 
subjective factors as a passionate yearning for freedom, and who 
have along - established relationship to the Northern and Eastern 
provinces constitute a people, and are therefore entitled to self - 
determination in the form of secession in the face of denial of 
effective representation in Sri Lanka’s existing constitutional and 
political situation. 

I would also like to point out that apart from the night to self- 
determination, the formulation of Tamil Eelam is justified in terms 
of international law under the concept of reversion to sovereignty, 
which was expressed by Judge Quintain in the Right of Passage 
case and whichwas applied in_ the _ retroactive restoration 
of Belgium and Holland under the Treaty of Eighteen Articles, 
adopted by the Vienna Congress in 1836. Furthermore , the creation 
of Tamil Eelam can be justified under the international legal 


concept of self-help, which was sanctioned by the Commission 


of Inquiry in the Aaland Islands dispute , and which was claimed 








by India to justify the liberation of Bangladesh. And in ee of the 
inevitable and eventual success of the historic struggle , being 
conducted by our ட and brothers with immense and untold 
sacrifices and dedication , under the able and _ authentic 
leadership of Liberation Tigers of Tamil Eelam , the establishment 
of Tamil Eelam also is legitimate under the international legal 
concept of effectiveness , recognised by the International Court of 
Justice in the Nottenboun case and provided the legal basis for the 
creation of many East European states, such as Serbia and 
Bulgaria, out of the Ottoman Empire.” 

- from a paper submitted by Mr. Visvanathan — Rudrakumar , 
Resident , Harvard Law School , USA 12 the International 
Tamil Eelam Research Conference , California State University, 


Sacramento in July 1991. 


The Exercise Of Self-Determination By A Resort To Arms 

In a situation of internal colonialism in which there is no 
possibility of peaceful exercise of the right of self-determination the 
international community has accepted the exercise of such nght by a 
resort to arms by the aggrieved people. Further, this is permitted by 
Article 10 of the league of Nations covenant and by UN GA 


Declaration 2625 Of 1970. 








The clearest example of this in recent times, is that of Rhodesia and 


South Africa. In these two countries the aggrieved parties took up 


arms in exercise of their nght to self - determination in the absence of 
any other means tn secure protection against internal colonialism and 
the United Nations slapped supportive sanctions against the colonialist 
regimes until finally theaggrieved parties have secured their 
democratic rights under their sovereignty. The internal colonialism 
situation in Sn Lanka is on par with these two countries. 

Although there is no Apartheid as such in Sn Lanka _ there 15 
Sinhala‘ - Buddhist Supremacy which exercises an _ intemal 
colonialism over the Tamil minority far exceeding the heinous 
criminality of those two former African regimes leaving theTamils with 
no option but to exercise their nght to self - determination by a resort to 
arms as permitted under Article 10 of the League of Nations Covenant 
and UN GA Declaration 2625 of 1970 . The failure , so far, of the 
United Nations to slap sanctions against this Sinhala - Buddhist 
Supremacist regime , as it had against those two African regimes, must be 
regarded as a modem exhibition of double - standards bom _ of 
Machiavelian cynicism on the part of the international community in 


line with its own vested interests in a population numbers game. 





Moreover, the Tamils have not been designated as an enemy 


people by any member country of the United Nations . 


Therefore , where is the raison d'étre for the de facto embargo put 
in place by member countries of the international community 
against the acquisition of the wherewithal by the Tamils to prosecute 
their struggle to exercise their perfectly legitimate nght to self - 
determination under international law by a resort to arms in the 


absence of any other course? 


What Is Needed Now In Sn Lanka 

“In practical terms, what is now necessary is a constitutional 
formula for secession. In this the Tamil people need the help of the 
international community, as the oppressor does not want to recognise its 
own international obligations . Otherwise, the state of international 
relations would be seen to be one of paralysis and bankruptcy, the inaction 
dictated by out-dated clichés of “ internal affairs , ‘ territorial integrity ’ , 
‘National unity’, etc. To avoid further unnecessary violence , 
turmoil and loss of innocent lives , on both sides, it is the right and duty of 
the UN and concerned Member States , to intervene in recognition of the 
night of the Tamil people to self - determination . The particular 
justifiable circumstance of the Tamil people’s desire for self - 
determination by secession is that it developed out of the dynamics of 


national oppression and has generated its own momentum. 





It is anational liberation struggle sui generis and in the words 
of David Selbourne of Oxford University ‘ a true national 
question, if ever there was one ’. 

There is need for enlightened and progressive realisation that self - 
determination necessarily involves attack on existing union, territorial 


unity and state sovereignty and that it is for the higher cause of human 


liberation , human rights and human dignity. The existing State cannot be 


regarded or defended as permanent and unalterable in the face of internal 
colonialism, genocidal repression, organised pogroms and mass massacre 
of a nation of people.” 


- Justice Satchi Ponnambalam , Supreme Court, Belize. 





THE ROLE OF TAMILS THROUGHOUT THE WORLD 
(From Papers Presented At The London Tamil Conference Of 1988 
By Ana Pararasasingam & At The Sacramento Tamil Research 
Conference 1991 By Diane Alexander) 
Tamils throughout the world can playa role in respect of Tamil 
Eelam as the Jews have done and are still playing a rolein respect of 
Israel because both communities have become exposed 1௦ similar 


dynamics of the diaspora and dispersed all over the world by their 


respective accidents of history. 


The expatriate Tamil community in various parts of the world is 


in a position to influence public and government opinion in countries of 
their domicile by conveying to them the understanding as explained in 
the present paper. 
These are :- 
The Tamils are not a minority but a nation with a more than 2500 
year history and now finds itself yoked by Western colonialism to 
the Sinhala nation with whom it has been at war, off and on, for 
thousands of years. The Tamil people desire to free themselves of 
the foreign - imposed yoke and seek their own destiny. 
The peaceful exercise of self-determination to win its freedom is not 
available to it; the community has no alternative but to conduct that 
exercise by a resort to arms. This is a perfectly legitimate, 


internationally recognized exercise. 
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The international community can easily put an immediate end to the 
killings that have become endemic in the island for the past 30 years or 
so if it slaps sanctions on Sn Lanka as it did on Rhodesia and South 
Africa. Hitting Sri Lanka’s pocket book would certainly sober 


Colombo war hawks as nothing else would. 


Correct situation reports served to the local media would help to clear 
the confusions caused by the disinformation campaigns being launched 
by the Delhi-Madras-Colombo axis. 

Washington’s leadership in a uni-polar world, Paris’ aid consortium 
and Geneva’s financial & humanitarian agency circles should be the 
narrowed down targets of focus in this effort but such other agencies in 
their countries of domicile can be lobbied by the expatriate Tamils for a 


cumulative effect on world opinion. 


The LTTE has emerged not only as a military organization but as a 


strong political one reflecting the aspirations of the people. 





The Tamil community from all over the world must earnestly take 


steps to impress upon friendly countries and their leaders including 
India, that they should not feel any threat to their respective domestic 
national integration situation by the struggle for Tamil Eelam because 
the premises of the ethnic problem in Sn Lanka are not duplicated in 
any other country. 

The situation in Sn Lanka arises from a primitive, uncivilized and 
inhumane syllogism which goes as follows :- 

Step (A) - The Tamils of Sri Lanka are historical interlopers 

Step (B) - The Sinhala-Buddhist people are the original people of Sri 
Lanka 

Conclusion 

Therefore the Tamils should be expelled, their land colonized and the 
people robbed of their wealth by the Sinhala-Buddhist people. 

The first two assumptions in this syllogism fly in the face of known 
and proven historical facts. Firstly the Tamils were already in Sri 
Lanka well before Buddha’s visit and the Mahavamsa. The North and 
North-East parts of Sn Lanka are historically and traditionally portions 
belonging to and occupied and ruled by Tamils well before Buddha*. 
(* Thesis by Dr. Paul E. Peiris, a Sinhalese ethnologist and 


antiquarian of international repute.) 





The Mahavamsa is itself testimony to this in that if the Tamils and 


non-Buddhists were not in Sr Lanka at the time of Mahavamsa, there 
would not have been any need for the Mahavamsa to speak of the need 


to get rid of the Tamils. 


oe a 


Gautama Buddha or Siddharta preached Righteous Living, Non- 
Violence and Love, among other precepts. He probably is 
somersaulting in his Samadhi at the wanton killing and the genocide of 
the Tamil people carried out in his name by the tyrannical Sinhala- 


Buddhists. 


These facts are obviously of no concern to the Anglicized and Western 
orientated Jeyawardenes or Bandaranaikes both of whose ancestries 
show a well-documented Tamil blood-line 1.6. the so called 
interlopers. 

(For details see :- (i) Genealogy of J.R. Jeyawardene by Dr. James 
Ratnam, Evelyn Institute Jaffna and (ii) Relative Merits - A Personal 
Memoir of the Bandaranaike family of Sri Lanka by Yasmine 


Gooneratne, C. Hurst & Co., London) 





In Tamil Eelam, India “had betrayed its own culture and ethics” (A. P. 
Venkateswaran, rtd. Indian Foreign Secretary). That was a folly which 


destabilizes her own domestic situation, especially in Tamil Nadu. 


On the contrary, the separation of such incompatible national groups has 
stabilized the situation in several regions such as, for example, the 
separation of the Czechs and the Slovaks has stabilized the situation in 
the heart of Europe. India has missed a golden opportunity to have 
secured her hegemonic interests in the area as well as, possibly, the 
territorial integrity of the island if she had urged the course of self- 
determination in the first instance instead of the bloody conflict she let 
loose against the Tamils and still is continuing to wage by proxy. 
Nothing good can come of it. It is still not too late for her to urge self- 
determination because that is the only reliable guarantee of a permanent 


solution to this ethnic conflict. 


The international community too should throw its weight behind such a 


solution, as it did in the case of Rhodesia and South Africa, instead of 


sustaining an arms trade that spills Tamil civilian biood as Operation 


Thunderstrike 18 now doing. 





The United Kingdom and India who have the closest knowledge of this 
conflict from its inception in the 1921 Constitutional Reforms have a 
moral duty to take the lead in this regard without any hidden agenda. 
The expatriate Tamils too have a role in urging their countries of 


domicile to be supportive of such a solution as in Quebec. 


Calling upon the LTTE to lay down its arms and come for Peace Talks 
is no longer realistic as once seemed possible after the Suthumalai 
speech of Velupillai Pirabhakaran. The cancer has been allowed to 
spread too far by the bungling diplomacy of India. Whether or not an 
amputation has now become necessary to stop the bloodshed only the 
exercise of the right of self-determination by the Tamils can tell. 
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ETERNAL WORDS 


The words of Sir Ponnambalam Arunachalam who 


originated the idea of Tamil Eelam in the face of rising Sinhala-Buddhist 
chauvinist supremacism in the early 1920’s still rng true, “We do 
object, however, strongly to being underdogs. We mean to make 
ourselves strong to defend ourselves.” The LTTE’s position is just that. 

The Tamil expatriate community can convey this 
message to people in their countries of domicile and so help to build up 
international opinion with a correct understanding of the concept of 


Tamil Eelam. 





Definitions Of Terms Used In 
Present Paper 


Sovereignty is the collective will of a given “people” being the 
sum of the wills of individual persons making up that “people”. 


Self-Determination is the instrument by which such wills are 
collected. 


Head Of State Or Crown is the bank into which such a 
collection is vested to be held in trust for and exercised on 


behalf of the “people” in a democracy. 


Democracy is “government of the people, for the people, by the 
people”. 


People is a community of persons using the same language, 
practising the same culture, social traditions and way of life in 
the context of a common history and civilization. 





Sri Lanka And The Tamil Liberation Struggle 
(Excerpts from “The National Question” by Satchi Ponnambalam) 


Section 29 - Soulbury Constitution 


Although in legal terms Ceylon became independent and the 
Ceylon parliament had full legislative power, it transpired that it 
was not a sovereign legislature with unfettered legislative power as 
befitted an independent country. It was a legislature bound by 
conditions imposed by the Soulbury Constitution itself. In 1964 the 
Privy Council, in the case of Bribery Commissioner v. Ranasinghe?4 
stated that “a legislature has no power to ignore the conditions of 
law-making that are imposed by the instrument which itself 
regulates its power to make law”. Before we proceed to discuss the 
restrictions on the legislative power of the Ceylon parliament, it is 
necessary to set out the relevant provisions of the Soulbury 
constitution, namely the instrument which regulated the Ceylon 


parliament’s power to make law, as contained in Section 29. . 


B21) Subject to the provisions of this Order, 
Parliament shall have power to make laws for the peace, order 


and good government of this island. 


(2) No such law shall - 


(a) prohibit or restrict the free exercise of any 


religion ; or 
(b) make persons of any community or religion 
liable 1௦ disabilities or restrictions to which persons of other 


communities or religion are not made liable ; or 
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(c) confer on persons of any community or religion 


any privilege or advantage which is not conferred on persons of 


other communities or religions; or 


(d) alter the constitution of any religious body 
except with the consent of the governing authority of the body. 


(3) Any law made in contravention of subsection (2) 


of this section shall, to the extent of such contravention, be void. 


(4) In the exercise of its powers under this section, 
Parliament may amend or repeal any of the provisions of this Order 
or any other Order of Her Majesty in Council in its application to 
the island. 


“Provided that no Bill for the amendment or repeal of any 
of the provisions of this Order shall be presented for the Royal 
assent unless it is endorsed on it a certificate under the hand of the 
Speaker that the number of votes cast in favour thereof in the 
House of Representatives amounted to not less than two-thirds of 
the whole number of Members of the House (including those not 


present).” 


These provisions, which give the Ceylon parliament the power to 
make law, impose two restrictions - one absolute, the other 
conditional. The absolute restriction is that the parliament has no 
power to make law on matters touching on S.29(2) (a), (b), (c) and 
(d). If it did, such a law would be void. 


The conditional restriction is that a two-thirds majority is necessary 


to amend or repeal any of the provisions of the constitution. 
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In the 1964 case mentioned above, the Privy Council ruled 
that the Soulbury constitution was based upon separation of 
powers, and that the judicial power of the state was vested in the 
judiciary, not by the constitution but by the Charter of Justice of 
1833. The Ceylon parliament was therefore unable to take away 
that power except by amendment of the constitution by two-thirds 
majority, in accordance with S.29(4). 

Thus the Bnbery Tribunals, established by the ordinary 
process of law-making, were ultra vires the constitution. The Privy 
Council further stated the independence of the judiciary from 
political control was secured by constitutional provision - namely, 
that judges of the Supreme Court could not be removed except on 
address of the Senate and House of Representatives, and by vesting 
control of the lower judiciary in the hands of an independent 
Judicial Service Commission, consisiting of the judges of the 


Supreme Court. 


Section 29(2) - Unalterable, Entrenched Provisions 


In Bribery Commissioner v. Ranasinghe the Privy Council went 
further and stated that Section 29(2) (a), (b), (c) and (d) - the 


provisions Prohibiting the making of any law discrimatory against 


persons of any community or religion - were unalterable, 


entrenched provisions in the constitution. To quote : “No such law 
shall - (a) prohibit or restrict the free exercise of any religion ; there 
follow (b), (c) and (d), which set out further entrenched religious 
and racial matters, which shall not be the subject of legislation.” 





APPENDIX I 


The Privy Council then went on to say : “They [S.29(2)] 
represent the solemn balance of rights between the citizens of 
Ceylon, the fundamental condition on which inter se they 
accepted the constitution ; and these are therefore unalterable 
under the constitution.” 


In other words, the $.29(2) safeguards were built into the 
constitution by the Soulbury Commission as its cornerstone and 
were so accepted by the Sinhalese, Tamils and others, when they 
accepted the whole of the constitution. Earlier in its judgement, the 
Privy Council referred to the Soulbury Commision Report. By 
implication, if the 5.29(2) safeguards had been unacceptable to 
the Sinhalese or the Tamils, then the constitution itself would 
have been unacceptable to the people of Ceylon and there 
would have been no transfer of power and no independence. 


It was on this basis that the Privy Council gave it 
“unalterable and entrenched” status “under the Constitution”. 
Further, it was not “ordinary entrenchment” which the Privy 
Council stipulated, but what in constitutional law is called 
“inviolability”.6 This was made clear when the Privy Council 
judgement stated: “S.29(3) expressly makes void any act passed in 
respect of the matters entrenched on and prohibited by S.29(2), 


whereas S.29(4) makes no such provisions, but merely couches the 


prohibition in procedural terms.” 


The Ceylon parliament had therefore no legal power or 
competence to alter, amend or repeal S.29(2). This could only 
be done by the paramount authority - the Queen in Council or 
the British parliament with royal assent. In the same judgement, 
the Privy Council also stated that “the Court [the Supreme Court of 
Ceylon] has a duty to see that the constitution is not infringed and 
to preserve it inviolate”. 
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The judgement directly affected the creation and working of 
the Bribery Tribunals outside the regular courts structure. But the 
clear and unequivocal opinions expressed as to the restrictions 
imposed, and the “inalterable and entrenched” status of S.29(2), 
caused a great flutter in legal and political circles. This was not so 
much because the Ceylon parliament was denied the status of a 
sovereign legislature, but because a number of laws had already 
been passed contravening the separate judicial power vested in the 
judiciary. Moreover the important appeal against the case of 
Liyanage et al v. Regina was already pending before the Privy 
Council. Also, because of the clear and forceful opinions expressed 
by the Privy Council with regard to the s.29(2) safeguards the fate 
of the ‘Sinhala-only’ act, raised by the Kodiswaran case, which 
was then on its way to the Privy Council, was already clear. 

In the more important case of Liyanage et al v. Regina, the 
Pnvy Council struck down the Cnminal Law (Special Provisions) 
Act No.1 of 1962, passed by the first Sirmma Bandaranaike 
government to try and punish the suspects in the attempted coup. 
This law, introduced by Felix Dias Bandaranaike, cut across the 
known canons of criminal justice, created new crimes and set out 
mandatory minimum _ penalties, with retrospective effect, 
specifically applicable to those who were to be tried for conspiracy 
to overthrow the government. Contrary to regular procedure, this 
law provided for the nomination of three judges by the minister of 
justice, to try the defendants without a jury. The judges so 
nominated held their nomination, and other features of the act, to 
be contrary to the Constitution, but nevertheless convicted the 
defendants according to the new law. It was clear that the judiciary 


was being circumscribed and intimidated. 
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The defendants appealed to the Privy Council, which struck 
down the law as ultra vires the constituition and condemned it in 
these words : 

If such acts as these were valid the judicial power could be 
wholly absorbed by the legislature and taken out of the hands of 
the judges....What is done once, if it be allowed, may be done 
again and in lesser crisis and in less serious circumstances and 
thus judicial power may be eroded. Such an erosion is contrary to 


the clear intention of the Constitution. In their lordships’ view 


the acts were ultra vires and invalid....The convictions should be 
quashed. 


Both these decisions made it clear that the Ceylon Parliament was 
not omnipotent, but was a legislature with severe restrictions on its 
law-making power. The S.29(2) safeguards had been held to be 
immutable. In these and a number of other cases, such as the 
Devanayagam Case, the Privy Council consistently struck down 
legislation enacted by the Sn Lanka parliament as being u/tra vires 
the Constitution. 

The SLFP government under Mrs Bandaranaike could not 
work within the Constitution, the laws and the courts’ powers. This 
was so despite the fact that the late S.W.R.D. Bandaranaike had 
argued that “the independence of the judiciary was the last citadel 
of democracy”. Mrs Bandaranaike could not countenance the 
supremacy of the Constitution : to her, political power, however 
obtained, was supreme. 


At the same time, according to the Privy Council’s decision, 
the Kodiswaran \anguage-rights case was to be decided by the 
Supreme Court on the constitutional issue. But the case was held 
over from 1969, without being brought before the Supreme Court. 
It was not the Supreme Court’s decision that was important to Mrs 
Bandaranaike but constitution-making. 


VI 
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With the summoning of the ‘constituent assembly’ and 
under the state of emergency declared because of the JVP 
revolution, Mrs Bandaranaike and the UF government abolished 
appeals to the Privy Council by Act No.44 of 1971. What then of 
the Kodiswaran language-rights case? We shall return to it at a 
later stage in our discussion of the Republican constitution. 


The Making Of The New Constitution 


Because of the forthright view expressed by the Privy Council in 
these cases that (1) the judicial power of the state resided in the 
judiciary, and (2) the Ceylon parliament was not sovereign in the 
extent of its legislative powers, clearly the parliament could not 
legally repeal the existing constitution and replace it with 
another. Hence a new device had to be contrived. From the 
beginning, great care was taken, on the advice of certain self-styled 
constitutional pundits, to show symbolically that the MPs were not 
acting as the parliament of Ceylon but as a “constituent assembly”. 
According, to these constitutional pundits, if the parliamentarians 
called themselves a constituent assembly, then they would make a 
break in the legal continuity of the state, and the new 
constitution would not derive its legal validity from the existing 
constitution. 


This was simply a bid to press into service Professor 
Wheare’s notion of constitutional autochthony with reference to 
Eire, India and Pakistan. The pundits mutilated Wheare’s concept 
of autochthony and made it the rationale for the so-called 
constituent assembly to draft and enact a new constitution for 
Ceylon. Relying on this concept, Colvin R. de Silva argued that 
there had been a “legal revolution” in Ceylon in 1970 and that the 
‘constituent assembly’ had received a ‘mandate’ from the people to 
draft and enact a new constitution for Ceylon. 
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Hence, breaking with tradition, the inaugural session of the 






constituent assembly was held at Navarangahala, a stadium three miles 






from the parliament, with great fanfare and with Buddhist ceremonies. 






The principal engineer of this comical spectacle was Colvin R. de 


Silva, the minister of constitutional affairs. The constituent assembly 







was summoned on the invitation of Mrs Bandaranaike. All MPs , 


including the FP and TC MPs, attended. They did not seem to be aware 







of the Privy Council’s decisions. Nobody asked how Mrs Bandaranaike 


had acquired the power to assemble such a body to draft a constitution. 









The Illegality Of The 1972 Constitution 





We have seen that the S .29 (2) safeguards are entrenched and 
immutable, and that they could be changed by the Queen in Council or 






the British parliament with royal assent. It is a trite dictum in law that if 






a part cannot be withdrawn, then the whole cannot be withdrawn. This 






is the rationale for inviolate and unamendable provisions to safeguard 






certain interests in the constitutions of multi-ethnic countries such as 







Ceylon and Cyprus. Having an inviolate and unamendable provision is 


not unusual and is not contrary to theprinciples of legislative 






sovereignty. The legislature is aware that such a provision is a 







protective safeguard, a cardinal feature of the constitutional settlement 


between the citizens, and it agrees to be elected to uphold and work 






within that provision, according to the constitution. 
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The safeguard becomes a fetter only when the legislature 
wants to ride roughshod over the interests protected by it, as was 
the case with Mrs Bandaranaike’s government, which sought to 
achieve objectives destructive of the Ceylonese nation state and so 
prohibited by the constitution. When Mrs_ Bandaranaike’s 
government came into conflict with the constitution, the courts 


upheld the constitution. 


Before we proceed further, it is necessary to clear up two 
misconceptions introduced and perpetrated by the 1972 
constitution-makers and widely believed in Sr Lanka. These relate 
to the basis on which Mrs Bandaranaike and her men came 
together as a constituent assembly and enacted the 1972 


constitution. 


First, it was assrted that, since the UF had received a more 
than two-thirds majority, the special majority necessary for 
constitutional amendment according to 5.29(4), it had the power to 
repeal the constitution and replace it with another. This is not so. 
The special majority was necessary to “amend or repeal any of the 
provisions” of the Soulbury constitution, not to repeal the 


constitution itself. The Ceylon parliament possessed no legal 


power to repeal the constitution. It must be remembered that, 


even by a two-thirds majority, the 5.29(2) safeguards cannot be 
amended or repealed. Hence the repeal of the constitution, which 
involved repeal of S.29(2), was void. 
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Second, and more important, it was asserted that the people 
of Sn Lanka had an “inalienable night”, based on sovereignty, to 
devise and enact a constitution for themselves, that this was the 
basis on which the constituent assembly proceeded. This too does 
not stand up. When a constitution is in force which blinds the 
legislature, the people and the courts, and there is a prescribed legal 
procedure for its amendment and a known legal mechanism for its 
repeal or replacement (by the Queen in Council or the British 
parliament with royal assent), there is no legally recognizable 
sovereignty which enables the people to assemble somewhere, call 
themselves a constituent assembly, abandon the old constitution 
and replace it with a new one, as Mrs Bandaranaike and her men 
did in 1972. 


The existing constitution must be legally repealed for the 
repeal to be valid. Otherwise, any citizen can claim that the earlier 
constitution is still in force and the courts will uphold him. Both 
the repeal of an old constitution and the enactment of a new one are 
legal steps and must comply with the law. Since there was no 
legal power within Sri Lanka to repeal the old constitution, the 
assembling of MPs under the name of a constituent assembly 
could not give them any legal power of repeal. In fact, the 
“constituent assembly” was simply the parliament of Ceylon, 
whose legal powers were limited to those of a parliament and did 
not include the legal power of repeal. 

Furthermore, the “constituent assembly” never existed in 
the eyes of the law, because there was no law that created it. 
Hence any purported repeal was illegal. Equally, the purported 
enactment of the new constitution was also illegal. 


X 
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Thus the constitution that prevailed from 1972 to 1978 was 
an illegal constitution. The claim that there was a “legal 
revolution” and a break in the legal continuity of the state was a 
shibboleth. Legal theory and the courts the world over recognize 
only a successful coup d’etat and a revolution as the two instances 
of a break in the legal continuity of the state. The foremost 
constitutional authority on Commonwealth constitutions, Professor 


S.A. de Smith, hastened to condemn the 1972 constitution as 
illegal. 


The entire enterprise of the “constituent assembly” was a 


farce, but it became illegal only on 22 May 1972 when the 
assembly declared it had enacted a new constitution. The question 
may be asked: if the constitution was illegal, why has the Supreme 
Court not declared it illegal? It is in answering this question that 
the whole plot comes to light. 


The new constitution, by Articles 132 & 133, required every 
judge and judicial officer to take an oath to uphold it. According to 
Article 132, if they failed to take that oath they “shall cease to be in 
service or hold office”. The oath required the judges to swear to 
“bear true allegiance to the Republic of Sn Lanka and duly and 
faithfully execute the duties of my office....1n accordance with the 
constitution”. Once the judges have been compelled to take this 
oath and execute their office in accordance with the constitution, 
the question of the illegality of the constitution was placed 


beyond issue in the courts. 
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ய்‌ It may perhaps be asked at this point : if the new 8 






constitution was illegal and the earlier legal, what of the oath the 






judges would have taken to uphold the old constitution? The earlier 






oath was a judicial oath which did not require the judges to uphold 






the old constitution. In fact, constitutions everywhere in the world 






are left open, so that judges can adjudicate whether they are legally 
valid or not. The 1972 Sri Lanka constitution was the first 
constitution in the world to compel the judges, under threat of 








losing their jobs, to uphold the constitution. This was simply 






because the ‘constituent assembly’ was fully aware that the 






constitution was illegal. Worse still is the 1978 Jeyawardene 






constitution, which remains in force. Its illegality was so self- 







evident to the parliament which framed it that the oath was made 


much more explicit. It says : “I will to the best of my ability uphold 






and defend the constitution of the Democratic Socialist Republic of 
Sri Lanka.” Such oaths are against judicial office and judicial 


conscience. 








The simple truth is that the Sri Lanka legislators have never 
known how to act within the law; for if they had, they would have 
been unable to create the Sinhala-Buddhist theocratic state in 1972, 






or to let loose state terrorism against the Tamil people after 
1978. The courts have not been allowed to act as a bulwark of 
justice in Sri Lanka. In November 1982 the Chief Justice of Sn 
Lanka charged that executive action had eroded the position of the 
Chief Justice and the judges of the Supreme Court. President 










ey Jeyawardene was quick to deny it. oo. 
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GENEVA CONVENTIONS 


Article 3 common to the four 1949 Geneva Conventions and the 
Additional Protocol II of 1977 are international instruments 


applicable to situations of non-international armed conflicts. 


In the case of an armed conflict not of an international character, 


Article 3 (1) common to the four Conventions states as follows :- 


66 


(1) Persons taking no active part in the hostilities, 
including members of armed forces who have laid down their 
arms and those placed hors de combat by sickness, 
wounds, detention , or வறு other cause shall in all 
circumstances be treated humanely , without any adverse 
distinction based on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. 
To this end the following acts are and shall remain 
prohibited at any time and in any place whatsoever with respect to 
the above-mentioned persons :- 

(a) violence to life and person, in particular murder of all © 
kinds, mutilation, cruel treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in _ particular 
humiliation and degrading treatment; 

(d) the passing of sentences and the carrying out of 
executions without previous judgement pronounced by a 


regularly constituted court , affording all the judicial 


guarantees which are recognized as indispensable by civilized 


peoples.” 
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Article 14 of the Additional Protocol 11 of 1977 says : 


“Starvation as a method of combat is prohibited. It is 






therefore prohibited to attack, destroy, remove or render useless, 





Jor that purpose objects indispensable to the survival of the civilian 






population, such as foodstuff, agricultural areas for the production 






of foodstuff, crops, livestock, drinking water installations and 






supplies and irrigation works. ”’ 







Article 16 of The Protocol states 







பர்‌ is prohibited to commit any acts of hostility directed 


against historic monuments, works of art or places of worship 






which constitute the cultural or spiritual heritage of peoples, and 






to use them in support of the military effort.” 







Article 17 of The Protocols states : 










“The displacement of the civilian population shall not be 


ordered for reasons related to the conflict unless the security of the 






civilians involved or imperative military reasons so demand. 






Should such displacements have to be carried out, all possible 






measures should be taken in order that the civilian poulation may 






be received under satisfactory conditions of shelter, hygiene, 






health, safety and nutrition.” 










Article 4(3)(a) of The Protocol stipulates : 


“Children shall be provided the care and aid they require in 






ஆ particular they shall receive an 8////07.................. a4 
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